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KHANAPURAM GANDAIAH
V.
ADMINISTRATIVE OFFICER & ORS.
(Special Leave Petition (Civil) No. 34868 of 2009)

JANUARY 4, 2010

[K.G. BALAKRISHNAN, CJI. AND
DR. B.S. CHAUHAN, J/]

Right to Information Act, 2005:

ss. 2(f) and 6 — ‘Information’ — Application u/s 6 before
Administrative Officer-cum-Assistant State Public Information
Officer, asking as for what reasons a Judicial Officer had
dismissed a miscellaneous appeal — HELD: Under s.6, an
applicant is entitled to get only such information which can be
accessed by the “public authority” under any other law for the
time being in force — The answers sought by petitioner in the
application could not have been with the public authority nor
could he have access to the information — A judge speaks
through his judgments and orders passed by him — He is not
bound to explain later on for what reasons he had come to
such a conclusion — If any party feels aggrieved, the remedy
available is to challenge the decision by way of appeal,
revision or any other legally permissible mode — No litigant
can be allowed to seek information as to why and for what
reason the judge had came to a particular conclusion —
Application filed by the petitioner before the public authority
is per se illegal and unwarranted — A Judicial Officer is entitled
to protection and the object of the same is to protect public
from the dangers to which the administration of justice would
be exposed if judicial officers were exposed to inquiry as to
malice or to litigation with those whom their decision might
offend — If any thing is done contrary to this, it would certainly
affect the Independence of the judiciary — A judge should be
free to make decisions — As the petitioner has misused the
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provisions of the RTI Act, High Court rightly dismissed his writ
petition — Judicial Officers’ Protection Act, 1850 —
Independence of judiciary.

CIVIL APPELLATE JURISDICTION : SLP (Civil) No.
34868 of 2009.

From the Judgment & Order dated 24.4.2009 of the High
Court of Judicature, Andhra Pradesh at Hyderabad in Writ
Petition No. 28810 of 2008.

V. Kanagraj, Parmanand Gaur for the Petitioner.
The following Order of the Court was delivered
ORDER

1. This special leave petition has been filed against the
judgment and order dated 24.4.2009 passed in Writ Petition
No0.28810 of 2008 by the High Court of Andhra Pradesh by
which the writ petition against the order of dismissal of the
petitioner’s application and successive appeals under the Right
to Information Act, 2005 (hereinafter called the “RTI Act”) has
been dismissed. In the said petition, the direction was sought
by the Petitioner to the Respondent No.1 to provide information
as asked by him vide his application dated 15.11.2006 from
the Respondent No.4 — a Judicial Officer as for what reasons,
the Respondent No.4 had decided his Miscellaneous Appeal
dishonestly.

2. The facts and circumstances giving rise to this case
are, that the petitioner claimed to be in exclusive possession
of the land in respect of which civil suit No.854 of 2002 was
filed before Additional Civil Judge, Ranga Reddy District
praying for perpetual injunction by Dr. Mallikarjina Rao against
the petitioner and another, from entering into the suit land.
Application filed for interim relief in the said suit stood
dismissed. Being aggrieved, the plaintiff therein preferred CMA
No0.185 of 2002 and the same was also dismissed. Two other
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suits were filed in respect of the same property impleading the
Petitioner also as the defendant. In one of the suits i.e. O.S.
No0.875 of 2003, the Trial Court granted temporary injunction
against the Petitioner. Being aggrieved, Petitioner preferred the
CMA No.67 of 2005, which was dismissed by the Appellate
Court — Respondent No.4 vide order dated 10.8.2006.

3. Petitioner filed an application dated 15.11.2006 under
Section 6 of the RTI Act before the Administrative Officer-cum-
Assistant State Public Information Officer (respondent no.1)
seeking information to the queries mentioned therein. The said
application was rejected vide order dated 23.11.2006 and an
appeal against the said order was also dismissed vide order
dated 20.1.2007. Second Appeal against the said order was
also dismissed by the Andhra Pradesh State Information
Commission vide order dated 20.11.2007. The petitioner
challenged the said order before the High Court, seeking a
direction to the Respondent No.1 to furnish the information as
under what circumstances the Respondent No.4 had passed
the Judicial Order dismissing the appeal against the interim
relief granted by the Trial Court. The Respondent No.4 had been
impleaded as respondent by name. The Writ Petition had been
dismissed by the High Court on the grounds that the
information sought by the petitioner cannot be asked for under
the RTI Act. Thus, the application was not maintainable. More
so, the judicial officers are protected by the Judicial Officers’
Protection Act, 1850 (hereinafter called the “Act 1850"). Hence,
this petition.

4. Mr. V. Kanagaraj, learned Senior Counsel appearing for
the petitioner has submitted that right to information is a
fundamental right of every citizen. The RTI Act does not provide
for any special protection to the Judges, thus petitioner has a
right to know the reasons as to how the Respondent No. 4 has
decided his appeal in a particular manner. Therefore, the
application filed by the petitioner was maintainable. Rejection
of the application by the Respondent No. 1 and Appellate
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authorities rendered the petitioner remediless. Petitioner vide
application dated 15.11.2006 had asked as under what
circumstances the Respondent No.4 ignored the written
arguments and additional written arguments, as the ignorance
of the same tantamount to judicial dishonesty, the Respondent
No.4 omitted to examine the fabricated documents filed by the
plaintiff, and for what reason the respondent no.4 omitted to
examine the documents filed by the petitioner. Similar
information had been sought on other points.

5. At the outset, it must be noted that the petitioner has
not challenged the order passed by the Respondent No. 4.
Instead, he had filed the application under Section 6 of the RTI
Act to know why and for what reasons Respondent No. 4 had
come to a particular conclusion which was against the
petitioner. The nature of the questions posed in the application
was to the effect why and for what reason Respondent No. 4
omitted to examine certain documents and why he came to
such a conclusion. Altogether, the petitioner had sought
answers for about ten questions raised in his application and
most of the questions were to the effect as to why Respondent
No. 4 had ignored certain documents and why he had not taken
note of certain arguments advanced by the petitioner’s counsel.

6. Under the RTI Act “information” is defined under Section
2(f) which provides:

“information” means any material in any form, including
records, documents, memos, e-mails, opinions, advices,
press releases, circulars, orders, logbooks, contracts,
report, papers, samples, models, data material held in any
electronic form and information relating to any private body
which can be accessed by a public authority under any
other law for the time being in force.”

This definition shows that an applicant under Section 6 of the
RTI Act can get any information which is already in existence
and accessible to the public authority under law. Of course,
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under the RTI Act an applicant is entitled to get copy of the
opinions, advices, circulars, orders, etc., but he cannot ask for
any information as to why such opinions, advices, circulars,
orders, etc. have been passed, especially in matters pertaining
to judicial decisions. A judge speaks through his judgments or
orders passed by him. If any party feels aggrieved by the order/
judgment passed by a judge, the remedy available to such a
party is either to challenge the same by way of appeal or by
revision or any other legally permissible mode. No litigant can
be allowed to seek information as to why and for what reasons
the judge had come to a particular decision or conclusion. A
judge is not bound to explain later on for what reasons he had
come to such a conclusion.

7. Moreover, in the instant case, the petitioner submitted
his application under Section 6 of the RTI Act before the
Administrative Officer-cum-Assistant State Public Information
Officer seeking information in respect of the questions raised
in his application. However, the Public Information Officer is not
supposed to have any material which is not before him; or any
information he could have obtained under law. Under Section
6 of the RTI Act, an applicant is entitled to get only such
information which can be accessed by the “public authority”
under any other law for the time being in force. The answers
sought by the petitioner in the application could not have been
with the public authority nor could he have had access to this
information and Respondent No. 4 was not obliged to give any
reasons as to why he had taken such a decision in the matter
which was before him. A judge cannot be expected to give
reasons other than those that have been enumerated in the
judgment or order. The application filed by the petitioner before
the public authority is per se illegal and unwarranted. A judicial
officer is entitled to get protection and the object of the same
is not to protect malicious or corrupt judges, but to protect the
public from the dangers to which the administration of justice
would be exposed if the concerned judicial officers were subject
to inquiry as to malice, or to litigation with those whom their
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A decisions might offend. If anything is done contrary to this, it

would certainly affect the independence of the judiciary. A
judge should be free to make independent decisions.

8. As the petitioner has misused the provisions of the RTI
Act, the High Court had rightly dismissed the writ petition.

9. In view of the above, the Special Leave Petition is
dismissed accordingly.

R.P. Special Leave Petition dismissed.
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GANGULA MOHAN REDDY
V.
STATE OF ANDHRA PRADESH
(Criminal Appeal No. 1301 of 2002)

JANUARY 5, 2010
[DALVEER BHANDARI AND A. K. PATNAIK, JJ.]

Penal Code, 1860:

ss. 306 and 107 — Abetment to suicide — HELD:
Abetment involves a mental process of instigating a person
or intentionally aiding a person in doing a thing — There has
to be a clear mens rea to commit the offence — Without a
positive act on the part of the accused to instigate or aid in
committing suicide, conviction cannot be sustained.

The appellant was convicted by the trial court u/s 306
IPC on the allegation that his farm labour (deceased)
committed suicide because of the harassment meted out
to him by the appellant. The prosecution case was that
the appellant, two days prior to the incident, leveled an
allegation of theft of ornaments against the deceased,
that the appellant had also demanded from the deceased
Rs.7000/- which was given to him as advance at the time
when he was kept in employment. The conviction was
affirmed by the High Court.

In the instant appeal filed by the accused, it was
contended for the appellant that the conviction of the
appellant was unsustainable as no ingredients of offence
punishable u/s 306 IPC were made out.

Allowing the appeal, the Court

HELD: 1.1. Abetment involves a mental process of
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instigating a person or intentionally aiding a person in
doing of a thing. Without a positive act on the part of the
accused to instigate or aid in committing suicide,
conviction cannot be sustained. [Para 20] [14-G]

1.2. The intention of the Legislature and the ratio of
the cases decided by this court is clear that in order to
convict a person u/s 306 IPC there has to be aclear mens
rea to commit the offence. It also requires an active act
or direct act which led the deceased to commit suicide
seeing no option and this act must have been intended
to push the deceased into such a position that he
committed suicide. [Para 21] [14-H; 15-A-B]

1.3. In the instant case, the deceased was
undoubtedly hyper sensitive to ordinary petulance,
discord and differences which happen in day-to-day life.
Human sensitivity of each individual differs from the
other. Different people behave differently in the same
situation. In the light of the provisions of law and the
settled legal positions crystallized by a series of
judgments of this Court, the conviction of the appellant
cannot be sustained. [Para 18 and 22] [14-D; 15-B-C]

Mahendra Singh & Another v. State of M.P. 1995 Supp.
(3) SCC 731; Ramesh Kumar v. State of Chhattisgarh (2001)
9 SCC 618; State of West Bengal v. Orilal Jaiswal & Another.
(1994) 1 SCC 73; and Chitresh Kumar Chopra v. State (Govt.
of NCT of Delhi) 2009 (11) SCALE 24, relied on.

Case Law Reference:

1995 Supp. (3) SCC 731 relied on para 13
2001) 9 SCC 618 relied on para 15
(1994) 1 sCC 73 relied on para 16
2009 (11) SCALE 24 relied on para 19
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CRIMINAL APPELLATE JURISDICTION : Criminal Appeal
No. 1301 of 2002.

From the Judgment & Order dated 20.3.2002 of the High
Court of Andhra Pradesh at Hyderabad in Criminal Appeal No.
1039 of 1996.

D. Ramakrishna Reddy (for T. Anamika) for the Appellant.

I. Venkatanarayana, Manoj Saxena, Rajnish Singh, Bachita
Barua (for T.V. George) for the Respondent.

The Judgment of the Court was delivered by

DALVEER BHANDARI, J. 1. This appeal is directed
against the judgment of the High Court of Judicature of Andhra
Pradesh at Hyderabad in Criminal Appeal No. 1039 of 1996
dated 30.3.2002. The appellant was convicted by the Assistant
Sessions Judge, Nagarkurnool under Section 306 of the Indian
Penal Code (for short ‘the Code’) and sentenced to suffer
rigorous imprisonment for 10 years and to pay a fine of
Rs.10,000/- and in default to suffer simple imprisonment for six
months.

2. The appellant, aggrieved by the said judgment of the
learned Assistant Sessions Judge filed an appeal before the
High Court. The High Court upheld the judgment of the learned
Assistant Sessions Judge, but while affirming the conviction of
the appellant under Section 306 of the Code, the sentence of
rigorous imprisonment of 10 years was reduced to 5 years. The
appellant, aggrieved by the said judgment, approached this
Court. This Court granted leave and released the appellant on
bail.

3. The brief facts which are relevant to dispose of this
appeal are recapitulated as under:

According to the case of the prosecution, the appellant,
who is an agriculturist had harassed his agriculture labour
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(servant) deceased Ramulu by levelling the allegation that he
had committed theft of some gold ornaments two days prior to
his death. It was also alleged that the appellant had demanded
Rs.7,000/- from the deceased which was given in advance to
him at the time when he was kept in employment.

4. The prosecution further alleged that the deceased
Ramulu could not bear the harassment meted out to him and
he committed suicide by consuming pesticides. The
prosecution in support of its case examined the father of the
deceased as P.W.1 Urikonda Jammanna in which he had
stated that his son Ramulu was a farm servant and used to work
at the house of the appellant. He also stated that the appellant
gave Rs.7,000/- in advance to his son. PW1 also stated that
about two years ago, the appellant had asked his son (Ramulu)
that his wrist watch was missing from his house and harassed
him on which his son had returned the watch to the appellant.
PW1 in his statement stated that the appellant also levelled the
allegation that the gold ear-rings were also missing from his
house and the same were stolen by Ramulu. PW1 also stated
that the appellant also demanded the advance of Rs.7,000/-
paid to Ramulu at the time of his employment. He further stated
that Ramulu committed suicide because the appellant had
levelled the allegation of theft of ornaments.

5. The prosecution also examined Balamma, the mother
of the deceased as P.W.2. She also corroborated the
statement of PW1 and gave same version of the incident in her
testimony. On the basis of the testimonies of P.W.1 and P.W.2,
the Trial Court convicted the appellant under Section 306 of the
Code and his conviction on appeal was confirmed by the High
Court.

6. Learned counsel for the appellant submitted that the
conviction of the appellant is totally unsustainable because no
ingredients of offence under section 306 of the Code can be
made out in the facts and circumstances of this case. It would
be profitable to set out section 306 of the Code:
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“306. Abetment of suicide — If any person commits suicide,
whoever abets the commission of such suicide, shall be
punished with imprisonment of either description for a term
which may extent to ten years, and shall also be liable to
fine.”

7. The word suicide in itself is nowhere defined in the
Indian Penal Code, however its meaning and import is well
known and requires no explanation. ‘Sui’ means ‘self’ and ‘cide’
means ‘killing’, thus implying an act of self-killing. In short a
person committing suicide must commit it by himself,
irrespective of the means employed by him in achieving his
object of killing himself.

8. Suicide by itself is not an offence under either English
or Indian criminal law, though at one time it was a felony in
England. In England, the former law was of the nature of being
a deterrent to people as it provided penalties of two types:

Degradation of corpse of deceased by burying it
on the highway with a stake through its chest.

Forfeiture of property of deceased by the State.

9. This penalty was later distilled down to merely not
providing a full Christian burial, unless the deceased could be
proved to be of unsound mind. However, currently there is no
punishment for suicide after the enactment of the Suicide Act,
1961 which proclaims that the rule of law whereby it was a
crime for a person to commit suicide has been abrogated.

10. In our country, while suicide in itself is not an offence,
considering that the successful offender is beyond the reach
of law, attempt to suicide is an offence under section 309 of
IPC.

11. ‘Abetment’ has been defined under section 107 of the
Code. We deem it appropriate to reproduce section 107, which
reads as under:
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“107. Abetment of a thing — A person abets the doing of
a thing, who —

First — Instigates any person to do that thing; or

Secondly — Engages with one or more other person or
persons in any conspiracy for the doing of that
thing, if an act or illegal omission takes places in
pursuance of that conspiracy, and in order to the
doing of that thing; or

Thirdly — Intentionally aides, by any act or illegal omission,
the doing of that thing.”

12. Explanation 2 which has been inserted along with
section 107 reads as under:

“Explanation 2 — Whoever, either prior to or at the time of
the commission of an act, does anything in order to
facilitate the commission of that act, and thereby facilitate
the commission thereof, is said to aid the doing of that act.”

13. Learned counsel for the appellant has placed reliance
on a judgment of this Court in Mahendra Singh & Another v.
State of M.P. 1995 Supp. (3) SCC 731. In the case of
Mahendra Singh, the allegations levelled are as under:-

“My mother-in-law and husband and sister-in-law
(husband’s elder brother’s wife) harassed me. They beat
me and abused me. My husband Mahendra wants to marry
a second time. He has illicit connections with my sister-
in-law. Because of these reasons and being harassed |
want to die by burning.”

14. The court on aforementioned allegations came to a
definite conclusion that by no stretch the ingredients of
abetment are attracted on the statement of the deceased.
According to the appellant, the conviction of the appellant under
section 306 IPC merely on the basis of aforementioned
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allegation of harassment of the deceased is unsustainable in
law.

15. Learned counsel also placed reliance on another
judgment of this court in Ramesh Kumar v. State of
Chhattisgarh (2001) 9 SCC 618. A three-Judge bench of this
court had an occasion to deal with a case of a similar nature.
In a dispute between the husband and wife, the appellant
husband uttered “you are free to do whatever you wish and go
wherever you like”. Thereafter, the wife of the appellant Ramesh
Kumar committed suicide. The Court in paragraph 20 has
examined different shades of the meaning of “instigation’. Para
20 reads as under:

“20. Instigation is to goad, urge forward, provoke, incite or
encourage to do “an act”. To satisfy the requirement of
instigation though it is not necessary that actual words must
be used to that effect. or what constitutes instigation must
necessarily and specifically be suggestive of the
consequence. Yet a reasonable certainty to incite the
consequence must be capable of being spelt out. the
present one is not a case where the accused had by his
acts or omission or by a continued course of conduct
created such circumstances that the deceased was left
with no other option except to commit suicide in which
case an instigation may have been inferred. A word uttered
in the fit of anger or emotion without intending the
consequences to actually follow cannot be said to be
instigation.”

16. In State of West Bengal v. Orilal Jaiswal & Another.
(1994) 1 SCC 73, this Court has cautioned that the Court
should be extremely careful in assessing the facts and
circumstances of each case and the evidence adduced in the
trail for the purpose of finding whether the cruelty meted out to
the victim had in fact induced her to end the life by committing
suicide. If it appears to the Court that a victim committing
suicide was hypersensitive to ordinary petulance, discord and
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difference in domestic life quite common to the society to which
the victim belonged and such petulance, discord and difference
were not expected to induce a similarly circumstanced
individual in a given society to commit suicide, the conscience
of the Court should not be satisfied for basing a finding that the
accused charged of abetting the offence of suicide should be
found guilty.

17. The Court in Ramesh Kumar’'s case came to the
conclusion that there is no evidence and material available on
record wherefrom an inference of the accused-appellant having
abetted commission of suicide by Seema may necessarily be
drawn.

18. In the instant case, the deceased was undoubtedly
hyper sensitive to ordinary petulance, discord and differences
which happen in our day-to-day life. Human sensitivity of each
individual differs from the other. Different people behave
differently in the same situation.

19. This court in Chitresh Kumar Chopra v. State (Govt.
of NCT of Delhi) 2009 (11) SCALE 24 had an occasion to
deal with this aspect of abetment. The court dealt with the
dictionary meaning of the word “instigation” and “goading”. The
court opined that there should be intention to provoke, incite
or encourage the doing of an act by the latter. Each person’s
suicidability pattern is different from the others. Each person
has his own idea of self esteem and self respect. Therefore, it
is impossible to lay down any straight-jacket formula in dealing
with such cases. Each case has to be decided on the basis of
its own facts and circumstances.

20. Abetment involves a mental process of instigating a
person or intentionally aiding a person in doing of a thing.
Without a positive act on the part of the accused to instigate
or aid in committing suicide, conviction cannot be sustained.

21. The intention of the Legislature and the ratio of the
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cases decided by this court is clear that in order to convict a
person under section 306 IPC there has to be a clear mens
rea to commit the offence. It also requires an active act or direct
act which led the deceased to commit suicide seeing no option
and this act must have been intended to push the deceased
into such a position that he committed suicide.

22. In the light of the provisions of law and the settled legal
positions crystallized by a series of judgments of this Court, the
conviction of the appellant cannot be sustained. Consequently,
the appeal filed by the appellant is allowed and disposed of.

23. During the pendency of the appeal, the appellant was
released on bail. He is not required to surrender. His bail bond
is cancelled and he is set at liberty forthwith, if not required in
any other case.

24. Consequently, the appeal filed by the appellant is
allowed.

R.P. Appeal allowed.

[2010] 1 S.C.R. 16

NATIONAL HYDROELECTRIC POWER CORPN. LTD.
V.
COMMISSIONER OF INCOME TAX
(Civil Appeal No. 6 of 2010)

JANUARY 5, 2010
[S.H. KAPADIA AND AFTAB ALAM, JJ/]

Income Tax Act, 1961: s.115JB, Explanation-I Clause (b)
— Applicability of — Advance against depreciation (AAD) —
Held: AAD is a timing difference — It is not carried to profit
and loss account — It is income received in advance subject
to adjustment in future and not a reserve and hence clause
(b) of Explanation (I) to s.115JB is not applicable.

Assessee is supplier of electricity at notified tariff rate.
The sale price included Advance against Depreciation
(AAD) which is shown by assessee as sales in its profit
and loss account. While computing the book profit,
assessee deducted the AAD component from total sale
price and took only balance amount into the profit and
loss account.

According to the Authority for Advance Rulings,
reduction of AAD from the sales was reserve which had
to be added back on the basis of Clause (b) of
Explanation-1 to Section 1 15JB of the Income T ax Act,
1961.

Allowing the appeal, the Court

HELD: On reading Explanation-I, to Section 115JB of
Income Tax Act, 1961, it is clear that to make an addition
under clause (b), the two conditions which must be
jointly satisfied are that there must be a debit of the
amount to the profit and loss account and the amount so

16
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debited must be carried to the reserve. Since the amount
of AAD is reduced from sales, there is no debit in the
profit and loss account. The amount did not enter the
stream of income for the purposes of determination of net
profit at all, hence clause (b) of Explanation-l was not
applicable. Further, “reserve” as contemplated by clause
(b) of the Explanation-I to Section 115JB of the Act is
required to be carried through the profit and loss
account. There are broadly two types of reserves, viz.
those that are routed through profit and loss account and
those which are not carried via profit and loss account,
for example, a Capital Reserve such as Share Premium
Account. AAD is not a reserve. It is not appropriation of
profits. It is an amount that is under obligation, right from
the inception, to get adjusted in the future, hence, cannot
be designated as a reserve. It is nothing but an
adjustment by reducing the normal depreciation
includible in the future years in such a manner that at the
end of useful life of the Plant (which is normally 30 years)
the same would be reduced to nil. At the end of the life
of the Plant, AAD will be reduced to nil. In fact, Schedule
XII-A to the balance sheet for the financial years 2004-05
onwards indicates recouping. AAD is “income received
in advance”. It is a timing difference and represents
adjustment in future which is in-built in the mechanism
notified on 26.5.1997. This adjustment may take place
over a long period of time. [Paras 10 and 11] [20-A-H,;
21-A]

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 6
of 2010.

From the Judgment & Order dated 17.12.2004 in AAR
550 of 2010 of the Authority for Advance Rulings (Income Tax),
New Delhi.

Soli Dastur, Nishant Thakker, Sunita Dutt, Rajiv Mehta for
the Appellant.
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Parag P. Tripathi, ASG, D.K. Singh, Kunal Bahri, Rahul
Kaushik, B.V. Balaram Das for the Respondent.

The Judgment of the Court was delivered by
S.H. KAPADIA, J. 1. Leave granted.

2. In this civil appeal filed by the assessee we are
concerned with accounting treatment of Advance Against
Depreciation (“AAD”, for short).

3. We are concerned with assessment year 2001-02.

4. Assessee is a public sector enterprise registered under
the Companies Act, 1956. Its accounts are prepared in
accordance with Parts Il and Il of Schedule VI to the Companies
Act. The entire shareholding of the assessee is with
Government of India. Its accounts are audited by Comptroller
and Auditor General of India. They are laid before both the
Houses of Parliament.

5. Assessee is required to sell electricity to State Electricity
Board(s), Discoms etc. at tariff rates notified by CERC. The
tariff consists of Depreciation, AAD, Interest on loans, Interest
on working capital, Operation and Maintenance Expenses,
Return on equity.

6. On 26.5.97, GOI introduced a mechanism to generate
additional cash flow by allowing generating companies to collect
AAD by way of tariff charge. It was decided that the year in
which Normal Depreciation fell short of original scheduled loan
repayment installment (capped at 1/12th of the original loan)
such shortfall would be collected as Advance against Future
Depreciation. In other words, once the loan stood re-paid, the
Advance so collected would get reduced from the Normal
Depreciation of the later years, and such reduced depreciation
would be included in the tariff, in turn lowering the tariff.
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7. How to account for such an advance is the issue before
us?

8. According to the Authority for Advance Rulings (AAR),
the assessee supplied electricity at the tariff rate notified by
CERC and recovered the sale price, which became its income;
that, in future the said sale price was neither refundable nor
adjustable against the future bills; that, the sale price (which
includes AAD) was shown as “sales” in the profit and loss
account; that, it was received in terms of the invoice raised by
the assessee and, therefore, it was “income” in the year of
receipt. However, according to AAR, when it came to
computation of book profit, assessee deducted the AAD
component from total sale price and only the balance amount
net of AAD was taken into profit and loss account and book
profit. Consequently, AAR ruled (which is challenged herein)
that reduction of AAD from the “sales” was nothing but a
reserve which has to be added back on the basis of clause (b)
of Explanation- | to Section 115JB of the Income-tax Act, 1961
(1961 Act”, for short).

9. We quote hereinbelow Explanation-I to Section 115JB
of the 1961 Act which reads as under:

“Explanation 1 - For the purposes of this section, “book
profit” means the net profit as shown in the profit and loss
account for the relevant previous year prepared under sub-
section (2), as increased by —

(@ xx

(b) the amounts carried to any reserves, by whatever
name called, other than a reserve specified under
section 33AC; or

XXX

if any amount referred to in clauses (a) to (h) is debited to
the profit and loss account, and as reduced by ...”
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10. We find merit in this civil appeal. On reading
Explanation-I, quoted above, it is clear that to make an addition
under clause (b) two conditions must be jointly satisfied:

(a) There must be a debit of the amount to the profit and
loss account.

(b) The amount so debited must be carried to the reserve.

11. Since the amount of AAD is reduced from sales, there
is no debit in the profit and loss account. The amount did not
enter the stream of income for the purposes of determination
of net profit at all, hence clause (b) of Explanation-l was not
applicable. Further, “reserve” as contemplated by clause (b) of
the Explanation-I to Section 115JB of the 1961 Act is required
to be carried through the profit and loss account. At this stage
it may be stated that there are broadly two types of reserves,
viz, those that are routed through profit and loss account and
those which are not carried via profit and loss account, for
example, a Capital Reserve such as Share Premium Account.
AAD is not a reserve. It is not appropriation of profits. AAD is
not meant for an uncertain purpose. AAD is an amount that is
under obligation, right from the inception, to get adjusted in the
future, hence, cannot be designated as a reserve. AAD is
nothing but an adjustment by reducing the normal depreciation
includible in the future years in such a manner that at the end
of useful life of the Plant (which is normally 30 years) the same
would be reduced to nil. Therefore, the assessee cannot use
the AAD for any other purpose (which is possible in the case
of a reserve) except to adjust the same against future
depreciation so as to reduce the tariff in the future years. As
stated, above, at the end of the life of the Plant AAD will be
reduced to nil. In fact, Schedule XII-A to the balance sheet for
the financial years 2004-05 onwards indicates recouping. In our
view, AAD is “income received in advance”. It is a timing
difference. It represents adjustment in future which is in-built in
the mechanism notified on 26.5.1997. This adjustment may
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take place over a long period of time. Hence, we are of the view
that AAD is not a reserve.

12. For the aforestated reasons, we hold that AAD is a
timing difference, it is not a reserve, it is not carried through
profit and loss account and that it is “income received in
advance” subject to adjustment in future and, therefore, clause
(b) of Explanation-I to Section 115JB is not applicable.
Accordingly, the impugned ruling is set aside and the civil
appeal filed by the assessee stands allowed with no order as
to costs.

D.G. Appeal allowed.

C
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STATE OF HARYANA & ORS.
V.
HEM LATA GUPTA & ORS.
(Civil Appeal No. 4714 of 2006)

JANUARY 5, 2010
[R.V. RAVEENDRAN AND G.S. SINGHVI, JJ.]

Service Law:

Punjab Education Service Class-IlIl (School Cadre)
Rules, 1955:

r.10 — Government of Punjab letter dated 1.9.1960 —
Providing for advance increments to Masters on acquiring
post graduate qualification — Benefit — Benefit under letter
dated 1.9.1960 claimed by teachers falling in State of
Haryana on its formation — Held: Teachers employed under
Government of Haryana could claim the benefit in terms of
the policy decisions taken by Government of undivided Punjab
only till the revision of their pay scales, which were made
effective from 1.12.1967, and not thereafter.

The respondents, employed as teachers under the
Government of Haryana, claimed advance increments in
terms of Punjab Government to Memo dated 1.9.1960. The
Director of Secondary Education, Haryana rejected their
claim on the premise that in terms of Rule.10 of the Punjab
Education Service Class-IlIl (School Cadre) Rules, 1955,
the pay scales of the teachers were subject to variation
from time to time, and since the State of Haryana revised
the pay scales of various categories of teaches w.e.f.
1.12.1967, Memo dated 1.9.1960 stood superseded. He
also observed that higher start of pay with advance
increments for post graduate qualification was provided
only to Masters/Mistresses and not to other categories of

22
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teachers. The High Court allowed the writ petitions and
directed that the respondents be given advance
increments in terms of the Punjab Government Memo
dated 1.9.1960 and the letter dated 5.1.1968 of the
Government of Haryana. Aggrieved, the State of Haryana
filed the appeals.

Allowing the appeals, the Court

HELD: 1.1. The teachers employed under the
Government of Haryana could claim benefit of the higher
pay scales, advance increments etc. in terms of the policy
decisions taken by the Government of undivided Punjab
and instructions issued by it only till the revision of their
pay scales, which were made effective from 1.12.1967,
and not thereafter. [Para 14] [39-E-F]

1.2. The question of revision of pay scales of the
teachers employed under the Government of Haryana
was considered by the Education Commission which is
also known as Kothari Commission. The
recommendations made by that Commission were
accepted by the President of India and were implemented
by the State Government with effect from 1.12.1967.
After revision of the pay scales of various categories of
teachers, the Government of Haryana issued instructions
vide letters dated 26.7.1972, 26.11.1974 and 17.7.1975 for
grant of monetary benefits in the form of personal pay to
those Government servants who improved their
gualifications by undertaking further studies within the
country and abroad. Further, by letter No. 4718-2GS-II-77/
17173 dated 20.6.1977, all the existing instructions were
superseded and fresh instructions were issued on the
subject. However, the decisions contained in letter dated
20.6.1977 and other related communications were
withdrawn by the State Government by letter dated
20.12.1982. [Para 8 to 10] [33-B-C; 35-A-B; 36-F-G]
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1.3. The High Court erred in accepting the plea of the
respondents that revision of the pay scales of teachers
with effect from 1.12.1967 did not result in automatic
supersession of the existing policy decisions. All the
financial benefits including increments admissible to the
teachers in terms of extant policy decisions must have
been taken into consideration by Kothari Commission
while recommending grant of revised pay scales. If this
was not so, there could be no warrant for separately
giving one advance increment to first and second class
graduate Masters/Mistresses for whom revised pay
scales of Rs.220-8-300-10-400 (for 85% of the cadre) and
Rs.400-20-500 (for 15% of the cadre) were prescribed;
similarly, there was no justification to give one advance
increment to the Lecturers on their attaining professional
training; equally, there was no occasion for the State
Government to give additional benefit by way of
increments in the form of personal pay to the employees
on improving qualifications after joining Govt. service.
This being the position, the High Court was not right in
holding that the decision taken by the President of India
to accept the recommendations of Kothari Commission
for revision of the pay scales of Government teachers and
grant of revised pay scales to them with effect from
1.12.1967 did not have the effect of superseding the
policy contained in letter dated 1.9.1960. [Para 13] [38-G-
H; 39-A-D]

1.4. The doubts and confusion created due to the
judgment in Chaman Lal’s case* on the entitlement of the
teachers to automatically get particular pay scale
prescribed for higher post have been clarified by the
judgments in Wazir Singh’s case** and Kamal Singh
Saharawat’s case and in view of the latter decisions, the
respondents’ claim for grant of advance increments in
terms of letter dated 1.9.1960 issued by the Government
of Punjab cannot be accepted. [Para 21] [47-F-G]
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**Wazir Singh v. State of Haryana 1995 ( 4 ) Suppl.
SCR 138 = 1995 Supp. (3) SCC 697; State of Haryana v.
Kamal Singh Saharawat 1999 (3 ) Suppl. SCR 67 = (1999)
8 SCC 44, relied on.

*Chaman Lal v. State of Haryana 1987 (2 ) SCR 923 =
(1987) 3 SCC 113; State of Punjab v. Kirpal Singh Bhatia
1976 (1) SCR 529 = (1975) 4 SCC 740; Gurpal Tuli v. State
of Punjab 1984 Supp SCC 716; Punjab Higher Qualified
Teachers’ Union v. State of Punjab (1988) 2 SCC 407; Baij
Nath v. State of Punjab (1996) 8 SCC 516; State of Haryana
v. Ravi Bala (1997) 1 SCC 267, referred to.

Case Law Reference:

1995 (4) Suppl. SCR 138 relied on Para 4

1976 (1) SCR 529 referred to Para 15
1987 (2) SCR 923 referred to Para 16
1999 (3) Suppl. SCR 67 relied on Para 19
1984 Supp SCC 716 referred to Para 20
(1988) 2 SCC 407 referred to Para 20
(1996) 8 SCC 516 referred to Para 20
(1997) 1 sSCC 267 referred to Para 20

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos.
4714 of 2006.

From the Judgment & Order dated 8.1.2001 of the High
Court of Punjab & Haryana at Chandigarh in C.W.P. No. 17842
of 1998.

WITH
C.A. Nos. 4715, 4716, 4717, 4719, 4720, 4721 of 2006.

P.N. Mishra, Kamal Mohan Gupta for the Appellants.
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Shailendra Bhardwaj, Dr. Ramesh K. Haritash, Dr. Kailash
Chand, Uma Datta, Sanjay Kapur, D. Mahesh Babu, Tarun
Gupta, S. Janani, Ujjal Singh, J.P. Singh, Balbir Singh Gupta,
R.C. Kaushik, Anjani Aiyagari, S.K. Sabharwal for the
Respondents.

The Judgment of the Court was delivered by

G.S. SINGHVI, J. 1. These appeals are directed against
the orders of the Punjab and Haryana High Court whereby the
alleged denial of advance increments to the writ petitioners
(respondents herein) has been declared illegal and the
appellants have been directed to grant them increments in terms
of the instructions issued by the Government of Punjab vide
Memo No. 6462-ED-11(2)60/32640 dated 1.9.1960 and the
Government of Haryana vide letter No.152-Edu-11-69/540 dated
5.1.1968.

2. The respondents joined service as teachers in different
categories i.e., Lecturers, Masters/Mistresses, Language
Teachers and Physical Training Instructors either in the
undivided State of Punjab or the newly formed State of Haryana,
which came into being with effect from 1.11.1966. Some of the
respondents possessed post-graduate qualifications at the time
of entry in the service while others claim to have acquired such
qualifications after joining the service. Smt. Hem Lata Gupta and
others filed Writ Petition No. 18638/1997 for issue of a
mandamus to the concerned authorities of the Government of
Haryana to give them benefit of 2/3 advance increments from
the date of acquiring post-graduate qualifications in terms of
Memo dated 1.9.1960 issued by the Government of Punjab. The
same was disposed of by the High Court with a direction that
representation dated 1.10.1997 submitted by the writ-petitioners
be decided by the competent authority by passing a reasoned
order. In compliance of the Court’s directive, the Director of
Secondary Education, Haryana (for short, ‘the Director’), passed
order dated 30.7.1998 whereby he rejected the claim of the
respondents on the ground that after fixation of their pay in the
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revised pay scales in terms of the policy contained in letter
dated 5.1.1968 of the Government of Haryana, the teachers are
not entitled to advance increments in terms of Memo dated
1.9.1960 issued by the Government of Punjab. The Director also
observed that the instructions issued by the Government of
Punjab were applicable only to the Masters working in the
grade of Rs.110/250 and were not applicable to other teachers
like Junior Basic Teachers, Language Teachers, Art and Craft
Teachers, Physical Training Instructors, Headmasters and
Lecturers and, therefore, they cannot claim advance increments
in terms of those instructions. For the sake of reference, the
relevant portions of order dated 30.7.1998 are extracted
below:-

! “That the petitioners were the members of Punjab
Educational Service Class-Ill (School Cadre) Rules,
1955 and their conditions of service were governed
by the provisions of the said rules. The pay has
been defined in para 10 of the said rules as under:

10. Pay: Members of the service will be entitled to
such scale of pay as may be authorized by the Govt.
from time to time.

This rule clearly contemplates that members of the
service like the petitioners will be entitled to such
scale of pay as authorized by Govt. from time to
time, meaning thereby, as soon as the pay scales
of the employees are revised, the present pay scale
attached with the post will be of no consequence.

Il That as per rule 10 of the said service rules the
petitioners are entitled to such scales of pay as
authorized by the govt. from time to time. In
Appendix A of the said rules the pay scales of
Rs.110/250 with a higher start of 2/5 advance
increments on acquiring of M.A./M.Sc. qualifications
which was enforced at the time of framing of the said
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service rules was only provided for the post of
Masters/Mistresses and not to other categories of
teachers. The said scale of pay remained operative
upto 30.11.1967 because after formation of the
State of Haryana, the State Govt. vide letter dated
5.1.1968 had further revised the pay scale of the
Masters/Mistresses from Rs.110/250 to 220/400
w.e.f. 1.12.1967. and by virtue of the letter dated
5.1.1968 the earlier circulars regarding revision of
pay scales issued by the either Governments stood
automatically superseded. Meaning thereby
Masters/Mistresses who were earlier made eligible
for the grant of benefit of advance increments in
terms of the pay scales shown in Appendix A of the
service rules 1955 and further supplemented as per
joint Punjab Govt. letter No. 6382-Edu.lll (2) 60/
32640 dated 1.9.1960 become disentitled to the
benefit of advance increments on acquiring Post
Graduation qualifications after having been given
revised pay scales w.e.f. 1.12.1967. In other words
such Masters/Mistresses who got the Post
Graduation qualification on or after 1.12.1967 and
were appointed in the service or after 1.12.1967
are not eligible to get the benefit of higher start of
2/3 increments as such provisions did not exist in
the Govt. letter dated 5.1.68 under which the grades
were revised w.e.f. 1.12.1967. By virtue of the
statutory sanction in rule 10 of the Punjab
Educational Service Class-IIl (School Cadre) Rules,
1955 vide which the pay scales were subject to
variation from time to time, the petitioners are not
entitled to the advance increments as after revision
of pay scales w.e.f. 1.12.1967 the pay scales
shown in Appendix A in the said service rules 1965
and letter dated 23.7.57 did not remain in existence
as the petitioners have either been appointed after
1.12.67 or acquired the M.A./M.Sc. qualifications
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after 1.12.67.
Mll. XXX XXX XXX

IV. That after 1.12.67, the State Govt. had further
revised the scales of pay of its employees including
the petitioners w.e.f. 1.4.79 and 1.1.86 by framing
rules under the proviso of Article 309 of the
Constitution of India and these rules are known as
Haryana Civil Services (Revised Pay) Rules, 1987
published on 29.2.80 and 29.4.87 respectively. At
this time also as provision of grant of 2/3 advance
increments on acquiring of M.A./M.Sc. qualification
existed and as such the petitioners are not entitled
to the benefit of advance increments on acquiring
of M.A./M.Sc. qualification existed and as such the
petitioners are not entitled to the benefit of advance
increments on acquiring of M.A./M.Sc. qualification.

V. XXX XXX XXX

VI. That further mere look of the provisions of
Appendix-A of the said rules 1955 and later on
supplemented vide Punjab Govt., letter N0.6482-
Edu.lll (2) 60/32640 dated 1.9.1960 would show
that the benefit of 2/3 advance increments was only
given to the category of Masters/Mistresses
working in the grade of Rs.110/250 and not to the
other categories of teachers like J.B.T., Maths,
Sanskrit, Punjabi, Art & Craft teachers, P.T.I.,
Headmasters and Lecturers. Thus those petitioners
who are working/appointed against the said posts
are also not entitled to 2/3 advance increments on
acquiring of M.A./M.Sc. qualification.”

3. Respondents Smt. Hem Lata Gupta and 11 others
challenged the aforementioned order in C.W.P. No. 17842/
1998. They pleaded that in view of the instructions issued by
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the Government of Punjab vide Memo dated 1.9.1960, they are
entitled to advance increments as of right and fixation of their
pay in the revised pay scales with effect from 1.12.1967 cannot
be made a ground for denying them the benefit of advance
increments. In the counter affidavit filed before the High Court,
the appellants pleaded that the respondents are not entitled to
advance increments in terms of the instructions issued by the
Government of Punjab because the same will be deemed to
have been superseded with the revision of pay scales of
various categories of teachers with effect from 1.12.1967.

4. By an order dated 8.1.2001, the Division Bench of the
High Court allowed the writ petition and issued direction, which
is under challenge in Civil Appeal No. 4714/2006. The Division
Bench relied upon the judgments of this Court in Wazir Singh
v. State of Haryana 1995 (Supp) 3 SCC 697, State of Haryana
v. Harbans Lal (2002) 10 SCC 125 and held that even though
pay scales of the teaches were revised by the Government of
Haryana, the earlier instructions were not superseded and, as
such, the writ petitioners are entitled to the benefit of advance
increments in terms of the policy decision contained in
Government of Punjab Memo dated 1.9.1960. The Division
Bench also noted that teachers employed in Kurukshetra
District have been allowed personal pay equal to one increment
in their respective grades for a period of 5 years and held that
other teachers cannot be discriminated. The writ petitions filed
by other respondents were likewise allowed and similar
direction was issued for grant of advance increments to them.

5. Shri P.N. Misra, learned senior counsel appearing for
the appellants argued that as a result of revision of pay scales
of the teachers with effect from 1.12.1967, the policy contained
in Government of Punjab Memo dated 1.9.1960 will be deemed
to have been superseded and the High Court committed
serious error by relying upon the said memo for issuing a
mandamus for grant of advance increments to the respondents.
Shri Misra referred to letters dated 5.1.1968, 20.6.1977 and
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20.12.1982 issued by the Government of Haryana and argued
that once the State Government took a conscious decision to
revise the pay scales of teachers and grant them increments
on fulfillment of the specified conditions, the instructions issued
by the Government of Punjab could not be invoked by the
respondents for claiming benefit of advance increments. On the
other hand, Shri Balbir Singh Gupta, learned counsel for the
respondents argued that on acquiring higher qualifications, his
clients became entitled to advance increments in terms of
Memo dated 1.9.1960 issued by the Government of Punjab and
they cannot be deprived of that right simply because the
Government of Haryana decided to revise the pay scales with
effect from 1.12.1967.

6. We have considered the respective submissions. In
exercise of the powers conferred upon him by the proviso to
Article 309 of the Constitution of India, the Governor of Punjab
framed the Punjab Educational Service Class-IIl (School
Cadre) Rules, 1955 (for short, “the 1955 Rules”) for regulating
recruitment and conditions of service of persons appointed to
the Punjab Educational State Service, Class Ill, School Cadre.
The same were notified on 30.5.1957. Rule 10 of the 1955
Rules lays down that members of the service will be entitled to
such scale of pay as may be authorized by the Government
from time to time. The scales of pay of different categories of
teachers, which were in force at the relevant time, were
specified in Appendix "A’ annexed to the 1955 Rules. For the
post of Headmasters, the prescribed pay scale was Rs.250-
10-350. For the post of Masters, the prescribed pay scale was
Rs.250-10-300. For certain other categories of teachers, the
pay scale was Rs.110-8-190/10-250 with a start of Rs.126 to
those having the qualification of M.A./M.Sc./M.Ed. with third
division and Rs.150 to those possessing qualification of M.A./
M.Sc./M.Ed. with second or first division. After two months, the
Government of Punjab issued circular dated 23.7.1957 for
revision of the scales of pay of certain posts including those of

H
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teachers. This was followed by Memo dated 1.9.1960 vide
which the State Government sanctioned grant of advance
increments to the Masters on their acquiring postgraduate
gualifications. The relevant portions of Memo dated 1.9.1960
which constitutes the foundation of the respondents’ claim for
advance increments are reproduced below:

“Sanction of the Government of Punjab is accorded to the
grant of advance increments to the Masters working in the
Punjab Education Department, who improve/have
improved their educational qualifications in the manner
detailed below:-

Category of Nature of improved Extent of advance

personnel gualifications increments
Masters (110-8-190/10-250) 2 increments

MA/MSc./M.Ed.
(3rd Division)

MA/M.Sc./M.Ed.
(1st/2nd Division)

3 increments

2.  The advantage will be enjoyed only once and not
for doing any subsequent M.A. It will not be
available to those who were given higher start of
entry for being MA/M.Sc./M.Ed.

3. These orders will take effect from the date of issue.

The original date of increments shall remain unchanged
and the persons concerned should be allowed to retain
their old dates of increments.”

7. Though not directly relevant to the issue raised in these
appeals, we may make a mention of circular letter No. 961-
4GS-62/5593 dated 16.2.1962 (this circular finds a mention in
letter dated 20.12.1982 issued by the Government of Haryana),
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vide which the Government of Punjab decided to give advance
increments/rapid promotions to officers going abroad to
improve their qualifications. This was done with a view to ensure
that the officers who improve their qualifications in foreign
countries continue to serve the State.

8. The question of revision of pay scales of the teachers
employed under the Government of Haryana was considered
by the Education Commission which is also known as Kothari
Commission. The recommendations made by that Commission
were accepted by the President of India and were implemented
by the State Government with effect from 1.12.1967. For this
purpose, instructions were issued vide letter No. 152-Edu-11-69/
540 dated 5.1.1968, the relevant paragraphs whereof are
reproduced below:

I am directed to say that the matter concerning the
revision of scales of pay of teaching personnel working in
Govt. Schools in Haryana has been engaging the attention
of Govt. for sometime past. After careful consideration, the
President of India is pleased to accept the
recommendations of the Education Commission popularly
known “KOTHARI COMMISSION” and revise the scale of
pay of Govt. teachers w.e.f. Ist December 1967 in the
following manner:-

Sr.No. Category of teachers Revised grade

1. JB.T.NAJ.STNAV. &V i) Rs.125-5-
150/5-250
Teacher, Drawing Master, (for 85% of the
Tailoring Mistresses, Art cadre)
& Craft teachers, Domestic i) Rs.250-10-
Mistresses & Shastries 300

(for 15% of the
Cadre)
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N.B. The untrained Teachers with Higher Secondary
Matriculation qualifications will draw the starting of Rs.100/
- mensum and they will be integrated in the regular pay of
scales only after they obtain necessary profession
qualification.

2. Masters/Mistresses i) Rs.220-8-
(Trained Graduates) 300-10-400
(for 85% of the
cadre)

i) Rs.400-20-500
(for 15% of the
cadre)

N.B. (I) The 1st & 2nd class graduates will be entitled to
draw one advance increment in addition.

(i)  The Untrained graduates will be allowed the starting
salary of Rs.200/- per mensum and will be entitled
for the regular scales of pay only after attaining the
prescribed professional training.

3. Lecturers (Post Graduates) i) Rs.300-25
450-25-600
(For Ist & 2nd
class M.A.’s and
M.Ed)
i) Rs.250-25-
450/25-550
(For 3rd class
M.A.’s and
M.Sc’s)

N.B. The Lecturers will be given one advance increment
as soon as they attain professional training.

XXX XXX XXX’
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9. After revision of the pay scales of various categories of
teachers, the Government of Haryana issued instructions vide
letters dated 26.7.1972, 26.11.1974 and 17.7.1975 for grant
of monetary benefits in the form of personal pay to those
Government servants who improved their qualifications by
undertaking further studies within the country and abroad. In
1977, all the existing instructions were superseded and fresh
instructions were issued on the subject vide letter No. 4718-
2GS-I1-77/17173 dated 20.6.1977, the relevant portions of
which are reproduced below:

“Subject: Grant of personal pay to Govt. servants who
improve their qualifications by further study within the
country and abroad.

Sir,

| am directed to refer to the instructions contained in
this Department’s letter No. 4857-GSlII-72/28344 dated
26.9.1972, letter No. 6452-2GSII1-74/28173 dated
26.11.1974 and letter No. 434-2GS-Il 75/21469 dated
17.7.1975 on the subject noted above and to say that the
Government has further considered the matter and in
supersession of the aforesaid instructions, taken the
following decisions:-

1. Personal pay shall be granted to all employees, who
improve their qualifications after joining Govt. service, if the
gualifications so acquired from a recognized University is/
are higher than the minimum qualifications prescribed for
the post on which they were recruited at the time of entry
into Govt. Service, in accordance with the scales and
conditions laid down in the succeeding paragraphs/sub-
paragraphs:-

(i) Personal pay admissible for acquiring each of the
following qualifications shall be equal to the amount of
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increment(s) mentioned against each qualifications:-

(a) Diploma of at least one year duration One increment
(b) Law degree or post graduate Two increments

(c) Doctorate or Post Doctorate Four increments

gualification

Provided that the maximum benefit will not exceed the
equivalent of four increments.

(i) Govt. employees who have acquired the aforesaid
gualifications after 26.9.1972 (i.e. whose result as
declared on or after the said date) shall be eligible for the
benefit of personal pay with effect from the date of
declaration of the result of the examination concerned and
those who had improved their educational qualifications
before 26.9.1972 i.e. whose result was declared before
the said date shall be eligible for the benefit of personal
pay with effect from the date of issue of these instructions.
In either of the two type of cases, thereto of increment for
the purpose of calculating the amount of personal pay shall
be taken to be the which was last drawn prior to the date
of eligibility.

(iii) No benefit shall not be given for such of these
qualifications as had already been acquired by the Govt.
employee before joining Govt. service.”

10. The decisions contained in letter dated 20.6.1977 and

other related communications were withdrawn by the State
Government vide letter dated 20.12.1982, which reads thus:

“N0.14/38/82-2GS-II

From

The Chief Secretary to Government, Haryana.
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To

1. All Heads of Departments, the Commissioners,
Ambala and Hissar Divisions, all Deputy
Commissioners and Sub-Divisional Officer (Civil)
in Haryana

2.  The Registrar, Punjab and Haryana High Court,
Chandigarh

Dated, Chandigarh, the 20th December, 1982

Subject: Grant of personal pay to Government servants
who improve their qualifications by further
study within the country and abroad.

Sir,

| am directed to refer to the instruction contained in
Punjab Government N0.961-4GS-62/5593, dated the 16th
February, 1962, Haryana Government letter N0.4718-2GS-
[I-77/17173, dated the 20th June, 1977, letter N0.14/3/78-
GS-ll dated 26.7.78 and letter No. of even number dated
the 23rd October, 1978 and letter N0.14/18/78-GS-Il, dated
the 16th July, 1979, on the subject noted above and to say
that the matter concerning grant of advance increments as
personal pay to Government employees who improve their
academic qualifications while in service has been under
the consideration of the Government for some time. It has
now been decided to discontinue the practice of giving
advance increments to Government employees for
acquiring higher qualifications and all the instructions
issued on the subject as referred to above should be

treated as withdrawn with immediate effect.
Yours faithfully
Sd/-
Joint Secretary General Admn.
For Chief Secretary to Government Haryana”
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11. Having noticed the factual matrix of the case and
various instructions issued by the Governments of Punjab and
Haryana, we shall now consider whether the direction given by
the High Court for grant of advance increments to the
respondents from the date of acquiring postgraduate
qualifications is legally correct and justified.

12. A reading of rule 10 of the 1955 Rules and Appendix-
A appended thereto shows that the pay scales prescribed for
different categories of teachers prior to 30.5.1957 were made
part of the Rules. After two years, the Government of Punjab
Issued instructions vide letter dated 23.7.1957 for grant of
higher scales of pay to the teachers from the date of acquiring
higher qualifications. By Memo dated 1.9.1960, sanction was
accorded for grant of 2/3 advance increments to the Masters
from the date of improving their educational qualifications.
However, it was made clear that the advantage of advance
increments will not be available to those who were given higher
start on account of possessing the postgraduate qualifications.
This stipulation was incorporated in Memo dated 1.9.1960
because some of the teachers who possessed postgraduate
gualifications were already given the benefit of additional
increments by being allowed higher start in the prescribed pay
scale. These instructions could be treated as having been
issued by the Government of Punjab under rule 10 of the 1955
Rules. The teachers employed under the Government of
Haryana got benefit of the policy decisions contained in letter
dated 23.7.1957 and Memo dated 1.9.1960 till their pay scales
were revised vide letter dated 5.1.1968.

13. The argument of the respondents, which found favour
with the High Court that revision of the pay scales of teachers
with effect from 1.12.1967 did not result in automatic
supersession of the existing policy decisions sounds attractive
in the first blush, but, on a deeper consideration, we are
convinced that the said argument is fallacious and should have
been rejected by the High Court . All the financial benefits
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including increments admissible to the teachers in terms of
extant policy decisions must have been taken into consideration
by Kothari Commission while recommending grant of revised
pay scales. If this was not so, there could be no warrant for
separately giving one advance increment to first and second

lass graduate Masters/Mistresses for whom revised pay
scales of Rs.220-8-300-10-400 (for 85% of the cadre) and
Rs.400-20-500 (for 15% of the cadre) were prescribed.
Similarly, there was no justification to give one advance
increment to the Lecturers on their attaining professional
training. Equally, there was no occasion for the State
Government to give additional benefit by way of increments in
the form of personal pay to the employees on improving
gualifications after joining Govt. service. This being the position,
we are convinced that the High Court was not right in holding
that the decision taken by the President of India to accept the
recommendations of Kothari Commission for revision of the
pay scales of Government teachers and grant of revised pay
scales to them with effect from 1.12.1967 did not have the effect
of superseding the policy contained in Memo dated 1.9.1960.

14. In our view, the teachers employed under the
Government of Haryana could claim benefit of the higher pay
scales, advance increments etc. in terms of the policy decisions
taken by the Government of undivided Punjab and instructions
issued by it only till the revision of their pay scales, which were
made effective from 1.12.1967 and not thereafter.

15. At this stage, we may usefully notice some of the
judgments. In State of Punjab v. Kirpal Singh Bhatia (1975) 4
SCC 740, this Court was called upon to consider whether